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|. Introduction and Executive Summary

RCC Consultants, Inc. (“RCC"), respectfully submits its comments (the “RCC Comments’) in
response to the Ninth Notice of Proposed Rulemaking released by the Federal Communications
Commission (the “Commission”) in the above-referred-to dockets on December 20, 2006 (the
“Ninth NPRM”).

RCC is deeply involved as an engineering consulting firm in matters concerning public safety
radio communications, including planning for and designing 700 MHz radio systems. RCC is
fully familiar with the prior proceedings in the above-referred-to dockets and related proceedings
before the Commission.

In the Ninth NPRM, the Commission proposes to:

e “adlocate 12 megahertz of the 700 MHz public safety spectrum from wideband to
broadband use”;

e “assign this spectrum nationwide to asingle national public safety broadband licensee’;

e “permit the national public safety broadband licensee also to operate on a secondary basis
on al other public safety spectrum in the 700 MHz band”;



“permit the licensee to use its assigned spectrum to provide public safety entities with
public safety broadband service on afee for service basis’;

“permit the licensee to provide unconditionally preemptible access to its assigned
spectrum to commercia service providers on a secondary basis’;

“facilitate the shared use of commercia mobile radio service (CMRYS) infrastructure for
the efficient provision of public safety broadband service’; and

“establish performance requirements for interoperability, build out, preemptibility of
commercial access, and system robustness.” (Ninth NPRM 1/ 4)

The gravamen of the RCC Comments is that:

The Commission had exceeded its statutory authority by the manner in which it has
proposed to establish a national public safety broadband network (the
“Commission’s Public Safety Broadband Proposal”):

e The Commission’s Public Safety Broadband Proposal violates 47 U.SC. §
337(f)(1)(B) by proposing to license an entity which is neither a state or local
government entity nor a nongovernmental organization that is authorized by a
government entity whose primary mission is the provision of public safety
Services,

e The Commission’s Public Safety Broadband Proposal violates 47 U.SC. 8
337(f)(1)(C) by proposing to permit the license of the spectrum to be utilized
for the national public safety broadband network to provide commercial
service providers access to the licensee’ s assigned spectrum;

e The Commission’s Public Safety Broadband Proposal violates 47 U.SC. 8
337(f)(1)(A) by failing to establish broadband services that have as their sole
or principal purpose the protection of life, health or property; and

e The Commission does not have the authority to adopt the Commission’s
Public Safety Broadband Proposal when that proposal violates the plain
meaning of the requirements of 47 U.S.C. § 337()().

The Commission’s Public Safety Broadband Proposal is inconsistent with the
overwhelming weight of the comments of public safety agencies with respect to the
manner in which wideband or broadband networks should be created and gover ned
and represents an unsupported discontinuity in regulatory development respecting
such networks.

The Commission’s Public Safety Broadband Proposal is unwise as it reflects an
unwor kable proposal or a proposal so fraught with uncertainties, problems, and the
potential for conflict and other adverse developments that it is unlikely to assure



“the rapid deployment of a nationwide, interoperable, broadband public safety
network, and ther eby improve emer gency responsiveness.” (Ninth NPRM at 1 3)

e The Commission’s Public Safety Broadband Proposal is not based upon a
sound operational foundation because:

The Commission’s Public Safety Broadband Proposal proceeds
upon a misunder standing of the needs of first responders,

The Commission’s Public Safety Broadband Proposal does not
include the requisite degree of regional flexibility;

The establishment of a monopoly is not the best approach to
promoting the rapid deployment of a nationwide, interoperable,
broadband public safety network and thereby to improve
emer gency responsi veness;

The Commission has taken upon itself too much responsibility for
the specification of the proposed network;

The Commission has misconceived the sources of operational
progress in the development of effective interoperability for public
safety first responders,

The Commission has not addressed operational problems
associated with a national licensee’'s control of the preemption of
access;

The Commission has not addressed operational problems
associated with the absence of local control of communications
access in an emergency;

The Commission has not addressed the need for practice exercises
in order to maintain effectiveness of interoperations and the
dependence of such exercises on local/regional control of the radio
systemwhich isrelied upon;

The Commission has not addressed either the differences in
technical standards between public safety radio systems and
commercial radio systems or the problem of public safety technical
standards' not being met and maintained,;

The Commission has not addressed maintenance standards and
network recovery requirements; and



The Commission has not addressed the absence of operational
alternatives for public safety agencies which have requirements
not met by the national public safety broadband network proposed.

e The Commission’s Public Safety Broadband Proposal is not based upon a
sound technical foundation because:

The proposal is vulnerable to the unavailability of properly
functioning cognitive radios;

The Commission’s requirement of an IP-based architecture is not
a self-executing specification;

The Commission’s exclusion of wideband systems will result in
coverage sacrifice or cost increases or both;

The Commission’s licensing the 700 MHz spectrum dedicated to
narrowband to the national licensee on a secondary basis is
technically flawed,

The Commission has not addressed the undeveloped state of
interoperability for data;

The Commission has not addressed the technical vulnerability
implicit in all public safety agencies relying upon one broadband
network for their interoperability requirements; and

The Commission has not addressed the consequences of public
safety agencies choosing not to integrate their operations with the
national public safety broadband network proposed or choosing
not to monitor the transmissions made thereon.

e The Commission's Public Safety Broadband Proposal is not based upon a
sound commercial foundation:

The qualifications established for the national licensee do not
assure its success in the development of a national public safety
broadband network;

The proposed national licensee is not, without major change,
ingtitutionally suited for the proper development of a national
public safety broadband network proposed,;

The proposed national licensee cannot reasonably be expected to
act effectively for the thousands of public safety agencies which



are potential users of the national public safety broadband
networ k proposed;

Limitations of the proposed national licensee are inconsistent with
the obligations imposed thereon by the Commission’s Public Safety
Broadband Proposal;

Limitations placed upon the proposed national licensee by the
Commission’s Public Safety Broadband Proposal will materially
impede the fulfillment of the licensee’ s imposed obligations;

The national licensee will have at its disposal inadequate spectrum
to make a commercial lease arrangement that would serve public
safety interests; and

The Commission’s Public Safety Broadband Proposal may
necessarily involve subsidies and other asymmetrical treatment of
users that could imperil the adoption of the national public safety
broadband network proposed.

The Commission’s Public Safety Broadband Proposal relies upon material
unproven assumptions and fails to consider developments at the regional and
local level in public safety that undermine certain of the assumptions upon
which that proposal depends.

The Commission optimistically assumes that funding for the
Commission’s Public Safety Broadband Proposal will be made
available upon terms that promote the development of ubiquitous
interoperability;

The Commission assumes the commercial success of the
Commission’s Public Safety Broadband Proposal and the national
licensee’'s commercial service provider partner and does not
consider or make provision for failure;

The Commission optimistically assumes that the fee for service
rates will be fair, reasonable, and attractive to public safety
agencies and provides no mechanism for change if those rates do
not attract users,

The Commission optimistically assumes the universal adoption of
service from the national licensee and does not consider that the
failure of universal adoption will fundamentally undermine the
national character of the public safety broadband network
proposed;



e The Commission optimistically assumes the viability of the public
private partnership model in meeting the needs of public safety and
does not consider the evidence to the contrary;

e The Commission makes very optimistic assumptions about cost
savings without examining the bases therefor; and

e The Commission assumes without warrant that no regulatory
framework is required for the operations of the national licensee
and the national public safety broadband network proposed.

e The Commission’s Public Safety Broadband Proposal is unlikely to meet the
objectives set by the Commission therefor.

These conclusions are supported in Parts 11-1V of the RCC Comments.

In Part V of the RCC Comments, RCC supports the following suggestions respectfully made to
the Commission regarding the development of a proper regulatory framework for wideband and
broadband public safety networks in the 700 MHz band:

The Commission withdraw the Commission’s Public Safety Broadband Proposal and
offer a new plan within the frame work established by 47 U.S.C. 8§337(a)(1) and (f)(1)
and the policy concerns of the Commission;

The Commission recognize that 47 U.S.C. 8337(a)(1) and (f)(1) preclude, as a matter of
law and of practicality, the use of a single national licensee to achieve the policy goals
of the Commission in relation to high bandwidth networks and national
interoperability for public safety.

The Commission accept that 47 U.S.C. 8337(a)(1) and (f)(1) remit the Commission, as
a matter of law and of practicality, to the direct licensing of state and local government
agencies and properly authorized non-governmental agencies, the use of existing
institutions, and the setting of standards to achieve the policy goals of the Commission
in relation to high bandwidth networks and national interoperability for public safety.

The Commission accept that 47 U.S.C. 8337(a)(1) and (f)(1)(A) and(C) remit the
Commission, as a matter of law, to the development of public safety wideband or
broadband capability and interoperability without reliance upon commercial usage of
the 700 MHz public safety spectrum.

The Commission work toward the development of a framework that is at once
consistent with both (i) the statutory requirements of 47 U.S.C. 8337(a)(1) and (f)(1)
and (ii) the policy concerns of the Commission in relation to high bandwidth networks
and national interoperability for public safety.



e The Commission develop that policy framework by means of a rebalancing of certain
judgments made by the Commission in the Ninth NPRM and a return of the balance to
a position closer to that reflected in both: (i) the earlier pronouncements of the
Commission in WT Docket 96-86 and (ii) the weight of public safety opinion.

e The Commission adopt a bottom-up rather than a top down approach to the
development of wideband and broadband public safety networks in the portion of the
700 MHz band subject to 47 U.S.C. §8337(a)(1) and (f)(1).

e The Commission should establish such standards as are appropriate to insure the
requisite degree of interoperability among wideband and broadband public safety
networks established in the portion of the 700 MHz band subject to 47 U.S.C.
§337(a)(1) and (f)(2).

e The Commission consider the development of a national broadband network with
priority access for public safety users utilizing some or all of the 30MHz of spectrum
set aside in 47 U.S.C. 8337(a)(2) for commercial use and seek to address the
requirement for competitive bidding by securing congressional action or by means of
Commission-established bidding credits.

Please note that in the RCC Comments, citations and authorities relied upon by RCC are placed
in the main text. The footnotes are those that belong to the texts quoted in the RCC Comments.



[I. The Commission’s Public Safety Broadband Proposal Exceeds the Commission’s
Statutory Authority.

The authority for the adoption of the Commission’s Public Safety Broadband Proposal must rest
upon 47 U.S.C. 8337(a) (1) which provided for the set-aside of 24 MHz of spectrum between 746
MHz and 806 MHz for “ public safety services.”

(See: In the Matter of Reallocation of television Channels 60-69, the 746-806 MHz Band (ET
Docket No. 97-157), Report and Order, 12 FCC Rcd 22953 (Released January 6, 1998), where at
712 the Commission stated that as required by the Balanced Budget Act of 1997, “after
consulting with and considering the views of the Secretary of Commerce and the Attorney
General, we are allocating 24 MHz of spectrum to the fixed and mobile services on a primary
basis for public safety services.” (Footnotes omitted.”) For the preceding notice of proposed rule
making, see: In the Matter of Reallocation of television Channels 60-69, the 746-806 MHz Band
(ET Docket No. 97-157), Notice of Proposed Rule Making, 12 FCC Rcd 14141 (Released July
10, 1997).)

It cannot be disputed that the Commission’s Public Safety Broadband Proposal, which is to
make use of 12 MHz of the 24 MHz of spectrum allocated pursuant to 47 U.S.C. 8337, must meet
the requirements of 47 U.SC. 8337(f)(1), which sets forth the definition of “ public safety
services,” to be grounded in and duly authorized pursuant to 47 U.SC. 8337(a)(1), which
provides for the allocation of the 24MHz of spectrum and limits usage thereof to “ public safety
services.” (47 U.S.C. 8337 derives from the Balanced Budget Act of 1997 (Pub. L. No. 105-33,
111 Stat. 251 83004 (1997).)

RCC respectfully submits that:
e The Commission’s Public Safety Broadband Proposal does not meet the requirements of
47 U.SC. 8337(f)(1) and is, therefore, not properly grounded in or duly authorized
pursuant to 47 U.S.C. 8337(a)(1); and
e The Ninth NPRM

e does not address at all the requirements of 47 U.S.C. 8337(f)(1)(A) or (B);
and

e does not address adequately or properly the requirements of 47 U.SC.
§337(f)(1)(C).

The Ninth NPRM, which quotes 47 U.S.C. 8337(f)(1) in full, addresses the matter of the
Commission’'s statutory authority and the statutory constraints thereon in and only in the
following language:

“44. Related Legal Matters. Under the Commission’s current secondary markets

rules, public safety licensees may lease their spectrum usage rights only to other public
safety entities and entities providing communications in support of public safety
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operations. The Commission determined based on the record then before it that public
safety licensees should not be permitted to enter into spectrum leasing arrangements for
commercial or other non-public safety operations.” Consistent with the reasons explained
above for why we believe it would be advantageous to permit commercial use on an
unconditionally interruptible basis, we propose that we should amend the Commission’s
spectrum leasing rules to permit the national public safety licensee to enter into spectrum
leasing arrangements with commercial entities. We seek comment on this proposal. In
addition, commenters may want to address whether the current standard in the general
leasing context for determining what constitutes a transfer of control is appropriate for
the proposed |easing arrangements.

“45. When adopting the spectrum leasing rules applicable to public safety
licensees, the Commission contemplated the potential application of smart or
opportunistic technological developments, such as cognitive radios, that could enable
“interruptible” spectrum leasing arrangements.” Indeed, in a subsequent Report and
Order, the Commission described technical methods that a cognitive radio could use to
enable interruptible secondary use of licensed spectrum by other parties® We seek
comment on the potential use of technologies, such as cognitive radios, in connection
with our proposal to enable the national public safety licensee to lease spectrum for
commercial use.

“46. We also note that Section 337(a)(1) of the Communications Act requires that
the 700 MHz public safety spectrum be allocated for “public safety services,” and Section
337(f) defines “public safety services’ asfollows:

(f) Definitions. For purposes of this section:

(1) Public safety services. The term “public safety services’ means
services —

(A) the sole or principa purpose of which is to protect the safety of life,
health, or property;
(B) that are provided —

(i) by State or local government entities; or

(i) by nongovernmental organizations that are
authorized by a governmental entity whose primary
mission is the provision of such services; and

"1 See Promoting Efficient Use of Spectrum Through Elimination of Barriers to the Development of
Secondary Markets, WT Docket No. 00-230, Second Report and Order, Order on Reconsideration, and
Second Further Notice of Proposed Rulemaking, 19 FCC Red 17503, 17529-31 1 53-56 (2004).

“Z|d. at 17531 1 56; see also id. at 17546-53 11 86-99.

“3 See Facilitating Opportunities for Flexible, Efficient, and Reliable Spectrum Use Employing Cognitive
Radio Technologies, ET Docket No. 03-108, Report and Order, 20 FCC Rcd 5486, 5514-16 1 80-90
(2005).” (Footnotes renumbered.)
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(C) that are not made commercially available to the public by the
provider.

In light of this statutory provision — particularly subparagraph (f)(1)(C) — we seek
comment on whether it would be necessary, in order to allow the commercial use of this
spectrum on an unconditionally preemptible, secondary basis, to make a specific
allocation for such secondary use in the 700 MHz public safety band and then issue a
separate license to the national licensee for purposes of offering such use of the network
on this basis. If these measures are not statutorily required, we propose to incorporate
directly into the national public safety license a license term permitting such commercial
use. While we consider the proposal to comport with al statutory requirements, we
welcome comment on the issue of whether our proposal is generally consistent with
Section 337."

.In the quoted language, the Commission

Focused its attention “ particularly [upon] subparagraph (f)(1)(C)” of 47 U.S.C. 8337,

Did not address the plain language of the prohibition against commercial use set forth in
subparagraph (f)(1)(C) of 47 U.S.C. 8337,

Offered a reading of subparagraph (f)(1)(C) of 47 U.S.C. 8337 that is inconsistent with
the Commission’s own prior construction of the relevant language;

Treated the unqualified prohibition against commercial use set forth in subparagraph
(H()(C) of 47 U.SC. 8337 asif it could be addressed through licensing on a secondary
basis and certain spectrum leasing arrangements;

Did not focus any attention at all upon the requirements of subparagraph (f)(1)(A) of 47
U.SC. 8337, which requirements are not met by the Commission’s Public Safety
Broadband Proposal;

Assumed the propriety of granting a license for the use of 700 MHz spectrum subject to
47 U.S.C. 8337(a)(1) to an entity which is neither a Sate or local government entity nor
a nongovernmental organization that is authorized by a governmental entity whose
primary mission is the provision of such services, and

Apparently failed to focus any attention at all upon the requirements of subparagraph
O @)(B)(1)-(i1) of 47 U.S.C. 8337, the plain meaning of which is a bar to the adoption of
the Commission’ s Public Safety Broadband Proposal.

The Commission graciously welcomed “comment on the issue of whether our proposal is
generally consistent with Section 337,” and RCC is pleased to accept the Commission’s
invitation to comment upon the authority of the Commission as exercised in the Ninth NPRM.
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RCC respectfully submits that:

The spectrum proposed to be utilized in the Commission’s Public Safety Broadband
Proposal is 700 MHz spectrum allocated pursuant to the requirements of 47 U.S.C.
8337(a)(1) which provides that “[n]ot later than January 1, 1998, the Commission
shall allocate the electromagnetic spectrum between 746 megahertz and 806
megahertz, inclusive, as follows ... 24 megahertz of that spectrum for public safety
services...” (Emphasissupplied);

“Public safety services’ are defined, for the purposes of the allocation made
pursuant to the requirements of 47 U.S.C. 8337(a)(1), in 47 U.S.C. 8337(f)(1), which
is quoted above, and establishes three separate and independent tests for “public
safety services’ (the“ Three Tests’):

e An affirmative purpose or use test: “ the sole or principal purpose of [public
safety services| is to protect the safety of life, health, or property” (the
“ Affirmative Purpose or Use Test” of subparagraph (f)(1)(A));

e A licensee qualification test: “[public safety services are services| that are
provided — (i) by Sate or local government entities; or (ii) by
nongovernmental organizations that are authorized by a governmental entity
whose primary mission is the provision of such services’ (the “Licensee
Qualification Test” of subparagraph (f)(1)(B)(i) and (ii)); and

e A negative purpose or use test: “[public safety services are services] that are not
made commercially available to the public by the provider” (the * Negative Purpose
or Use Test” of subparagraph (f)(1)(C);

Each of the Three Tests must be satisfied by the Commission’s Public Safety Broadband
Proposal;

The Commission adopted an improperly narrow focus when it concentrated its legal
analysis particularly, indeed only, on the Negative Purpose or Use Test of
subparagraph (f)(1)(C);

The Commission did not recognize or seek to address the challenges of meeting the
Affirmative Purpose of Use Test of subparagraph (f)(1)(A) and the Licensee
Qualification Test of subparagraph (f)(1)(B)(i) and (ii);

By allowing the commer cial use of spectrum allocated pursuant to the requirements
of 47 U.S.C. 8§337(a)(1) only on an unconditionally preemptible, secondary basis, the
Commission seeks at once:

e to enable commercial services in the spectrum required by 47 U.SC.
8337(a)(1) to be used for “ public safety services’ : and
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e to meet the unqualified prohibition of the Negative Purpose or Use Test of
subparagraph (f)(1)(C); and

The Commission does not have the authority to adopt the Commission’s Public
Safety Broadband Proposal when that proposal violates the plain meaning of the
requirementsof 47 U.S.C. 8§ 337(f)(1).

These submissions are developed and established in Part I.A-D of the RCC Comments below,
and the net effect of those submissions is that the Commission’s Public Safety Broadband
Proposal exceeds the authority of the Commission on multiple grounds and, for those reasons,
should, RCC respectfully submits, be withdrawn or substantially revised.

A. The Commission’s Public Safety Broadband Proposal violates 47 U.S.C. §
337(H)(1)(B) by proposing to license an entity which is neither a state or local
government _entity nor _a nongovernmental organization that is authorized by a
government entity whose primary mission is the provision of public safety services.

In this section, RCC addresses the Licensee Qualification Test of 47 U.S.C. 8337(f)(1)(B).

1. Theplain meaning of the applicable statute

The Commission’s Public Safety Broadband Proposal:

has as at its foundation the authorization of a single, national public safety broadband
licensee;

does not contemplate that such licensee will be a state or local government entity; and

does not indicate or require that the nongovernmental national licensee is authorized by a
governmental entity whose primary mission isthe provision of public safety services.

These conclusions follow from the following provisions of the Ninth NPRM:

“21. We propose that the 12 megahertz of spectrum at 767-773 MHz and 797-
803 MHz, currently designated as wideband segments, be allocated for broadband use
and that a single, national public safety broadband licensee be assigned this spectrum on
a primary basis. The licensee also would be authorized to use all other public safety
spectrum in the 700 MHz band on a secondary basis. Using this spectrum, the licensee
would be authorized to provide public safety agencies voluntary access to broadband
services, on afee-for-service basis. ...”

“22. A central theme of our proposal is the licensing of a single, national public
safety entity for the provision of public safety broadband servicein lieu of the traditiona
practice of licensing individual state and local jurisdictions. ...”

“29. ... we propose that selection of the national public safety broadband licensee
should be based on a number of criteria, including experience with public safety
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frequency coordination, not-for-profit status, and ability to directly represent all public
safety interests. We also propose that no commercial interest may be held in the national
license or licensee, and that no commercial interest may participate in the management of
the national licensee. We seek comment on these and any other criteria that would be
appropriate to ensure that the national licensee is able and qualified to adequately address
the needs of all public safety users.” (Emphasis supplied.)

The logical consequences of the foregoing observations and conclusions appear unavoidable.

BECAUSE:

1. THE COMMISSION’'S PUBLIC SAFETY BROADBAND PROPOSAL PROVIDES
FOR THE LICENSING OF 700 MHZ SPECTRUM SUBJECT TO THE
REQUIREMENTS OF 47 U.S.C. 8337(A)(1)) WHICH PROVIDES FOR THE USE OF
SUCH SPECTRUM FOR “PUBLIC SAFETY SERVICES...” (EMPHASISSUPPLIED.),

2. “PUBLIC SAFETY SERVICES’ ARE SERVICES PROVIDED BY (I) STATE OR
LOCAL GOVERNMENT ENTITIES, OR (II) NONGOVERNMENTAL
ORGANIZATIONS THAT ARE AUTHORIZED BY A GOVERNMENTAL ENTITY
WHOSE PRIMARY MISSION IS THE PROVISION OF SUCH SERVICES’ UNDER
THE LICENSEE QUALIFICATION TEST OF SUBPARAGRAPH 47 USC. §
337(F)(1)(B)(I) AND (I1),

3. THE COMMISSION’S PUBLIC SAFETY BROADBAND PROPOSAL PROVIDES
FOR THE AUTHORIZATION OF A SINGLE, NATIONAL PUBLIC SAFETY
BROADBAND LICENSEE, AND

4. THE COMMISSION’'S PUBLIC SAFETY BROADBAND PROPOSAL DOES NOT
CONTEMPLATE THAT SUCH LICENSEE WILL BE A STATE OR LOCAL
GOVERNMENT ENTITY AND DOES NOT INDICATE OR REQUIRE THAT THE
NONGOVERNMENTAL NATIONAL LICENSEE IS AUTHORIZED BY A
GOVERNMENTAL ENTITY WHOSE PRIMARY MISSION IS THE PROVISION OF
PUBLIC SAFETY SERVICES,

IT FOLLOWS THAT THE COMMISSION'S PUBLIC SAFETY BROADBAND PROPOSAL
CONFLICTSWITH THE PLAIN LANGUAGE OF 47 U.S.C. § 337(A) AND (F)(1)(B)(I) AND (I1)
AND, THEREFORE, EXCEEDS THE STATUTORY AUTHORITY OF THE COMMISSION.

2. Prior inter pretation of the applicable statute by the Commission

The Commission’s Public Safety Broadband Proposal (in its intended designation of a
nongovernmental organization which does not apparently require in the Commission’s view
proper authorization by State or local governmental entities) is not only inconsistent with the
plain meaning of 47 U.S.C. 8337(f)(1)(B), but aso inconsistent with the interpretation by the
Commission previously given to that statutory provision.
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From the time of the opening of WT Docket 96-86, the Commission has, on a number of
occasions, spoken to the matter of the eligibility requirements applicable to the licensing of
spectrum for public safety services. Until the Ninth NPRM, the Commission, as a matter of
policy and as a matter of statutory interpretation, consistently referred to “public safety services’
as services rendered by or through government entities in support of public safety duties.

By the Ninth NPRM, the Commission makes a radical, but apparently unrecognized, departure
from those policy statements and statutory interpretations in the Commission’s Public Safety
Broadband Proposal which

e contemplates the authorization of a single, national public safety broadband licensee
without such licensee’ s being either:

e astateor local government entity; or

e a nongovernmental national licensee that is authorized by a governmental
entity whose primary mission is the provision of public safety services; and

e doesnot explain or seek to rationalize that choice of licensee with either:
e therequirementsof 47 U.S.C. §(f)(1)(B); or
e prior policy positions adopted by the Commission.

In this section, RCC reviews and respectfully calls to the attention of the Commission those prior
policy statements and statutory interpretations. That review commences with the earliest entries
of the Commission in WT Docket 96-86.

(@) In the Matter of the Development of Operational, Technical, and
Spectrum Requirements for Meeting Federal, State, and Loca Public
Safety Agency Communication Reguirements Through the Year 2010
(WT Docket 96-86), Notice of Proposed Rule Making, 11 FCC Rcd 12460
(Released April 10, 1995)

In this notice, which is the first notice of proposed rule making issued by the Commission in the
WT Docket No. 96-86, the Commission examined the definition of “public safety services’ and
other terms in the context of the definition thereof under consideration by the Public Safety
Wireless Advisory Committee established by the Commission and the National
Telecommunication and Information Administration (“PSWAC”).

(For further information respecting the work of PSWAC, see: Final Report of the Public Safety
Wireless Advisory Committee to the Federal Communications Commission (Two Volumes)
(September 11, 1996).)

In the Notice of Proposed Rule Making, the Commission wrote:
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“24. ... PSWAC is considering several proposals concerning whether ‘public
safety’ should be more strictly defined under the Commission’s rules. The following
definitions are being considered by PSWAC:

Public Safety: The public’sright, exercised through Federal, State,
or local government as prescribed by law, to protect and preserve
life, property, and natural resources and to serve the public
welfare.

Public Safety Services: Those services rendered by or through
Federal, State, or local government entities in support of public

safety duties.

Public Safety Services Provider: Government and public entities
or those non-governmental, private organizations which are
properly authorized by appropriate governmental authority whose
primary mission is providing public safety services.

Public Safety Support Provider: Governmental and public entities
or_those non-governmental, private organizations which provide
essential _public services that are properly authorized by the
appropriate governmental authority whose mission is to _support
public safety services. This support may be provided either
directly to the public or in support of public safety service

providers.

Public Services. Those services provided by non-public safety
entities that furnish, maintain, and protect the nation's basic
infrastructures which are required to promote the public's safety
and welfare.

“25. We tentatively conclude that we should modify our approach of defining
‘public safety services' by alisting a services falling within that classification to a more
precise definition of ‘public safety.” Specifically, we propose to adopt PSWAC's
definitions presented supra, in _an effort to encompass the broadest array of the
responsibilities and functions performed by public safety agencies. ...” (Emphasis
supplied; and footnotes omitted.)

Thus, as early as 1996, and even before the enactment of 47 U.SC. 8337(f)(1)(B), the
Commission and PSWAC were thinking in terms of defining “ public safety service providers”
with a limitation to governmental agencies and non-governmental agencies authorized by
governmental agencies providing public safety services. In most respects the PSWAC definitions
tentatively approved by the Commission anticipate the Licensee Qualification test of 47 U.S.C.
8337(f)(1)(B) enacted in 1997. Just as the Commission’s Public Safety Broadband Proposal
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does not meet the Licensee Qualification test of 47 U.SC. 8337(f)(1)(B), that proposal would not
have fit within the definitional structure considered proper by the Commission in 1995,

(b) In the Matter of the Development of Operational, Technical, and
Spectrum Requirements for Meeting Federal, State, and Loca Public
Safety Agency Communication Reguirements Through the Year 2010
(WT Docket 96-86), Second Notice of Proposed Rule Making, 12 FCC
Rcd 17706 (Released October 24, 1997)

Following the enactment of 47 U.S.C. 8337, the Commission considered the eligibility
requirements for the use of the 700 MHz allocated pursuant to the Balanced Budget Act of 1997,
and recognized, in substance, the Three Tests, and focused particularly upon the 47 U.S.C.
8337(f)(1)(B), the provision creating the Licensee Eligibility Test.

In this connection, the Commission wrote:

“32. Based on this genera support among the commenters for these definitions
we tentatively conclude that the above definitions [the PSWAC definitions referred to
above], including the definition of mission critical, should be adopted. We seek further
comment on these definitions and on any proposals for different definitions.” (Emphasis
Added.)

“74. In the Public Safety Notice, we tentatively concluded that we should adopt
formal definitions relating to public safety. In its Final Report, PSWAC also adopted
these definitions. We do not intend to take further action on the definitions we proposed,
however, since in directing the Commission to assign 24 megahertz of spectrum in the
746-806 MHz band for public safety services, Congress defined ‘public safety services
to mean sarvices.

‘(A) the sole or principal purpose of which is to protect the safety of life, health,
or property;

‘(B) that are provided—

‘(i) by State or local government entities; or

‘(ii) by nongovernmental organizations that are authorized by a governmentd
entity whose primary mission is the provision of such services; and

‘(C) that are not made commercially available to the public by the provider.’

“75. We tentatively conclude that a definition of a "public safety services
provider" can be based upon the statutory definition of public safety services, and that
such a definition would be helpful in developing service rules for the 746-806 MHz band.
We propose to define the term as follows:
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Public Safety Service Provider: (1) A State or loca government
entity that provides public safety services, or (2) a non-
governmental organization that is authorized to provide public
safety services by a governmenta entity pursuant to Section
337(f)(D(B)(ii) of the Communications Act.

“76. We note that two broad groups fall within this definition — governmental
public safety services providers, and authorized non-governmental public safety services
providers. We also note that many entities with public safety interests, and with which
public safety service providers may from time to time need to communicate by radio, do
not fall within the statutory definition. ..." (Footnotes omitted; and emphasis supplied.)

“120. Regarding the channels in the public safety spectrum that are not reserved
for interoperability, we tentatively conclude that the Commission should limit eligibility
to _entities that provide public safety services, as defined for this spectrum in the
Communications Act. We have proposed a definition of public safety service provider to
facilitate this determination. ...” (Footnotes omitted; and emphasis supplied.)

“122. We aso seek comment regarding whether the Commission should
prescribe rules or guidelines for determining if a service meets the statutory definition of
a public safety service, i.e., that its sole or principal purpose is to protect the safety of
life, health, or property. We seek comment as well regarding whether the Commission
should prescribe substantive or procedural rules for the authorization of non-
governmental organizations by governmental public safety service providers, as
provided in Section 337(f)(1)(B)(ii) of the Communications Act.” (Footnotes omitted; and
emphasissupplied.)

Thus, in the first pronouncement of the Commission following the enactment of 47 U.S.C. 8337,
the Commission focused upon the matter of licensee eligibility and expressly recognized the
eigibility limitations of 47 U.SC. 8337(f)(1)(B) to governmental agencies and non-
governmental agencies authorized by governmental agencies providing public safety services.
The Commission’s Public Safety Broadband Proposal does not meet the Licensee Qualification
test of 47 U.S.C. §(f)(2)(B), and that conclusion would have been obvious to the Commission in
1997, but appears to have been overlooked by the Commission in the Ninth NPRM.

(c) In the Matter of the Development of Operational, Technical, and
Spectrum Requirements for Meeting Federal, State, and Loca Public
Safety Agency Communication Requirements Through the Year 2010
(WT Docket 96-86), First Report and Order and Third Notice of Proposed
Rule Making, 14 FCC Rcd 152 (Released September 29, 1998)

In this document, which includes the first substantive decision issued by the Commission in the
WT Docket No. 96-86, the Commission again examined the definition of “public safety
services” and adopted a “ 3-pronged test” (at § 48) that is essentialy the same as the Three Tests
as used in the RCC Comments. One of the prongs of the Commission’s test is “ldentity of
Licensee” — a test in all respects identical to the Licensee Qualification Test based upon 47
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U.S.C. 8337(f)(1)(B). The Commission examined carefully what entities would qualify as
licensees of 700 MHz spectrum and wrote as follows:

“10. Additional major conclusions of the First Report are as follows:

# We adopt a three-pronged test for determining eligibility to hold a license in
the 700 MHz band which follows the 1997 Budget Act definition of ‘public safety
services.” The three prongs for determining eligibility are: (a) purpose of use;
(b) identity of licensee; and (c) noncommercia proviso. Based on this criteria, we
conclude that _entities €eligible to be licensed in the 700 MHz band public safety
soectrum _are. (1) sate and loca governments and (2) non-governmental
organizations (NGOs) expressly authorized by a state or local governmenta entity
whose mission is the oversight of or provision of servicesto protect the safety of life,
health or property. ...” (Footnotes omitted; and emphasis supplied.)

“50. Sate or Local Governments and Nongovernmental Organizations. Under the
statutory definition of public safety services, the spectrum is to be used by ‘ State or
local government entities’ and ‘ nongovernmental organizations that are authorized by a
governmental_entity’ whose primary mission is the provision of services, the sole or
principal purpose of which isto protect the safety of life, health, or property. Based on
its tentative conclusion that the 1997 Budget Act and Section 337 limited licensing to
entities whose sole or principal purpose isto protect the safety of life, hedlth, or property, the
Commission proposed the following €ligibility criteriain the Second Notice:

Public Safety Service Provider: (1) A State or local government entity that
provides public safety services, or (2) a non-governmental organization that is
authorized to provide public safety services by a governmental entity pursuant to
Section 337(f)(1)(B)(ii) of the Communications Act.

“51. The Commission observed that two groups fit within this definition: (1)
governmental public safety services providers, and (2) nongovernmental public safety services
providers authorized by governmental entities. The Commission also recognized that other
entities with public safety responsibilities, with which digible entities might need to
communicate by radio, did not fall within the definition. The Commission proposed having
each regional plan specify the precise types of groups, falling within its definition, that would
be eligible to receive frequencies, and asked if additional rules were needed either for
eligibility or for applications submitted by nongovernment organizations.” (Footnotes
omitted; and emphasis supplied.)

“54. First, we conclude that state or local government entities are eligible for licensing
in the 700 MHz band without further showing as to eligibility. We acknowledge, in this
regard, our departure from the Second Notice's tentative conclusion that certain state and
local government entities would be in€ligible for licensing under the statutory definition
of public safety services. We are adopting a more inclusive interpretation today because,
as suggested by many commenters, the more inclusive definition better reflects the statutory
intent. In addition, among the providers of public safety services listed in the statute, state
and local governments are referenced first and apart from NGOs. NGOs must also be
authorized by ‘a governmenta entity whose primary mission is the provision of such
sarvices.  We believe our revised approach gives meaning to the digtinction that Congress
made between digible ‘ State and locd governments and the narrower subset of governmental
entities with a primary mission of providing public safety services from which NGOs need
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authorization. We emphasize, however, that eigibility to use this spectrum is governed by
Section 337 of the Act in al aspects, thus, these application processing standards are
rebuttable presumptions. We aso emphasize that athough the statute does not require
licensees to have the sole or principal purpose of providing public safety services, Section
337 mandates that this spectrum must be used for services whose sole or principa purposeis
to protect the safety of life, health or property. (Footnotes omitted; and emphasis supplied.)

“56. Thus, we conclude, based on the definition in the 1997 Budget Act for ‘public
safety services, that NGOs are eligible for licensing in the 700 MHz band when
expressly authorized by a state or local governmental entity whose mission is the
oversight of or provision of such services. To implement this provision of the dtatute,
NGO applicants must submit a written statement by the state or local governmental entity
that is authorizing the NGO to use 700 MHz band spectrum, and the authorizing state
or local governmental entity's authorization must certify that its mission includes
oversight of or responsibility for providing public safety services. An NGO Neighborhood
Watch, for example, would probably seek written authority from the local police department
but there ae countless variations on how NGO use might present
itself among states and localities nationwide. We believe that the certification from one
of our licensees provides a reasonable measure of confidence that the NGO has received
authorization from a governmental entity that is appropriate under the circumstances.
(Footnotes omitted; and emphasis supplied.)

“58. In sum, NGOs are €eligible to be licensed for spectrum in the 700 MHz band
that will be used for services, the sole or principa purpose of which isto protect the safety of
life, health or property so long as state or local governmental authorization, from a primary
mission provider, exists. ...” (Footnotes omitted; and emphasis supplied.)

Thus, in the First Report and Order and Third Notice of Proposed Rule Making in WT Docket
96-86, the Commission made plain beyond peradventure that strict licensing eligibility
requirements apply to the 700 MHz spectrum subject to 47 U.S.C. 8337(a)(1) and that only Sate
and local government entities and duly authorized nongovernmental organizations are so
eligible.

(d) In the Matter of Implementation of Sections 309(j) and 337 of the
Communications Act of 1934 as Amended (WT Docket No. 99-87),
Notice of Proposed Rule Making, 14 FCC Rcd 5206 (Released March 25,
1999)

In this notice of proposed rule making in WT Docket No. 99-87, the Commission considered the
language of 47 U.S.C. 8 309(j)(2)(A)(ii) for the purpose of determining the scope of exemption
from competitive bidding provided thereby for “...licenses ... for public safety radio services ...
that ... are used to protect the safety of life, health, or property ...” In this respect the
Commission wrote:

“28. We aso tentatively conclude that our definition of "public safety radio
services' should include the 24 MHz of newly allocated public safety spectrum at 764-
776 MHz and 794-806 MHz (hereinafter ‘the 700 MHz band’). Licensing in the 700
MHz band is restricted to a more narrow class than licensing in the public safety radio
services, which does not appear to be limited to particular entities. Moreover, the 700
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MHz band, like public safety radio services spectrum, must be used to protect the
safety of life, health, or property, and may not be made commercially available to the
public. We therefore seek comment on our tentative conclusion that spectrum in the
700 MHz band should be included within the public safety radio services spectrum that
is exempt from competitive bidding. (Footnotes omitted; and emphasis supplied.)

“37. In establishing the eligibility of non-governmental organizations (NGOs)
for licensing in the 700 MHz band, we concluded that NGOs must obtain written
governmental approval to be eligible for licensing. However, as we observed above,
Congress intended the public safety radio services exemption to be much broader than
the definition of ‘public safety services eligible for licensing in the 700 MHz band
and eligible to invoke Section 337. Unlike the definition of ‘public safety services',
which requires NGOs to be authorized by a governmental entity whose primary
mission is the provision of such services to be eligible for public safety spectrum in
the 700 MHz band, the public safety radio services exemption in Section 309(j)(2) is
not restricted to NGOs that are ‘authorized by a governmental entity.” In light of this
distinction, we seek comment on whether we should establish any eligibility criteriafor
non-government entities to ensure that public safety radio services spectrum licensed
to non-government entities is used to protect the safety of life, health, or property and
not made commercially available to the public. Does the absence of this restriction on
"non-government entities" in Section 309(j)(2)(A) suggest that non-government
entities should not be required to obtain written governmental approval of their public
safety radio service licenses, as they are required to do for licenses in the 700 MHz
band?’ (Footnotes omitted; and emphasis supplied.)

Thus, in the Notice of Proposed Rule Making in WT Docket 99-87, the Commission reiterated
that strict licensing eligibility requirements apply to the 700 MHz spectrum subject to 47 U.S.C.
8337(a)(1) and that only Sate and local government entities and duly authorized
nongovernmental organizations are so eligible.

(e) In the Matter of the Development of Operational, Technical, and
Spectrum Requirements for Meeting Federal, State, and Loca Public
Safety Agency Communication Reguirements Through the Year 2010
(WT Docket 96-86), Second Memorandum Opinion and Order, 15 FCC
Rcd 16844 (Released August 1, 1998)

In the Second Memorandum Opinion and Order in WT Docket No. 96-86, the Commission
addressed again the matter of eligibility for licensing 700 MHz spectrum allocated for public
safety services, adhered to its prior pronouncements in relation to licensing eligibility, and wrote
asfollows:

“36. In the First Report and Order, we adopted a three-pronged test for
determining _eligibility to hold a license in the 700 MHz band, which follows the
definition of “public safety services’ contained in Section 337(f) of the Communications
Act of 1934, as amended.* The three prongs for determining eligibility are: (1) purpose

“4 See 47 U.S.C. § 337(f).
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of use, (2)identity of licensee; and (3) compliance of noncommercial proviso.’
We concluded that entities eligible to be licensed in the 700 MHz band public safety
spectrum are: (1) state and local governments; and (2) non-governmental organizations
(NGOs) expressly authorized by a state or local governmental entity whose mission is the
oversight of or provision of services to protect the safety of life, health or property.® We
noted that this approach was consistent with our eligibility rules for public safety
spectrum outside of the 700 MHz band, where NGOs generally receive some type of
approval from state or local government entities before being licensed on such spectrum.’
Moreover, we adopted a provision that expressly conditions all 700 MHz band licenses
issued to NGOs, on the requirement that the NGO continues to meet the public safety
service definition of Section 337.% (Emphasis supplied.)

Thus, in the Second Memorandum Opinion and Order in WT Docket No. 96-86, the Commission
reiterated yet again that strict licensing eligibility requirements apply to the 700 MHz spectrum
subject to 47 U.SC. 8337(a)(1) and that only State and local government entities and duly
authorized nongovernmental organizations are so €igible. From the researches of RCC, it
appears that the Second Memorandum Opinion and Order in WT Docket No. 96-86 was the last
time before the issuance of the Ninth NPRM that the Commission addressed those licensing
eligibility requirements.

The Ninth NPRM did not overrule the long line of precedents recognizing those eligibility
requirements, but rather seems to have entirely overlooked those requirements as they apply to
the Commission’s Public Safety Broadband Proposal. The Ninth NPRM did not discuss,
address, or seek to distinguish those precedents, but rather appears to have assumed without
consideration that a license to use 700 MHz spectrum subject to 47 U.SC. 8337(a)(1) can be
granted to an entity which is neither a state or local government entity nor a nongover nmental
national licensee that is authorized by a governmental entity whose primary mission is the
provision of public safety services. RCC respectfully suggests that the Commission’s error in
thisrespect isclear.

B. The Commission’s Public Safety Broadband Proposal violates 47 U.S.C. §
337(H)(1)(C) by proposing to permit the license of the spectrum to be utilized for the
national public_safety broadband network to provide commercial service providers
access to the licensee' s assigned spectrum.

In this section, RCC addresses the Negative Purpose or Use Test of 47 U.S.C. 8337(f)(1)(C).

“5 See First Report and Order, 14 FCC Red at 178 1 48.
“6 Seeiid. at 180, 188 11 54, 56 (citing 47 U.S.C. § 337(f)(1)).

“7|d. at 182 n.143 (citing Refarming Second Report and Order, 12 FCC Red 14307, 14319 (1999)
(eligibility for licensing in Public Safety Pool below 512 MHz is typically established by the governmental
status of the applicant; NGOs almost always need governmental approval to be licensed)).

“8 47 C.F.R. § 90.523(c) (1999); see also First Report and Order, 14 FCC Red at 183 1 58 n.146 (citing
generally AAT Electronics Corp., 93 FCC 2d 1034 (1983), and P & R Temmer, 93 FCC 2d 1051 (1983),
both aff'd sub. nom., P & R Temmer v. FCC, 743 F.2d 918 (D.C. Cir. 1984)). (Footnotes renumbered.)
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1. Theplain meaning of the applicable statute

The Commission’s Public Safety Broadband Proposal:

e provides that the single, nationa public safety broadband licensee would be permitted to
lease 700 MHz spectrum to commercial service providers; and

e contemplates a critical role for commercial service providers in the development of the
proposed national public safety broadband network.

These conclusions follow from the following provisions of the Ninth NPRM:

“41. Under our proposal, the national public safety licensee would be permitted
to lease access to commercia service providers on an unconditionally preemptible basis
and enter into spectrum lease arrangements with commercial service providers in the
manner of a public/private partnership for joint provision of public safety and commercial
services. A key element of permitting commercial service is a strict requirement that any
commercia use be unconditionally preemptible by the national public safety licensee.
Specifically, commercial users would be on plain notice that their use may be, without
notice, subject to immediate termination at the sole discretion of the national public
safety licensee. We propose that there would be no conditions placed on the national
licensee prior to making a determination to cease secondary commercial use. The
national public safety licensee would have the unfettered right, which cannot be
compromised or contracted away, to unilaterally determine when a secondary
commercial use must be discontinued in the interests of public safety. Clearly, then,
commercia users would need to ensure that, as part of any business plan, they have
spectrum or communications alternatives in place to anticipate the event that their use
may be preempted. We aso envision, however, that our dedication to creating a
nationwide, interoperable, broadband public safety network could incent accelerated
development and use of advanced technologies, such as cognitive radios, by both public
safety users as well as secondary commercia users. We seek comment on our proposal
to permit commercial use on an unconditional preemptible basis as described above.”
(Emphasis supplied.)

“43. Negotiating and managing such arrangements may be facilitated by the
creation of a single nationwide public safety licensee. We envision that mutually
satisfactory agreements between the national public safety licensee and the commercial
users could result in like-kind exchanges, direct payments to the nationa public safety
licensee, or some combination of both. For example, a commercial service provider
could enter into an arrangement whereby it permits the use by the national public safety
licensee of its communications network infrastructure in exchange for having a secondary
source of spectrum to meet its communications needs. We particularly are interested in
the prospects for public/private partnerships to overcome the traditional funding problems
associated with creation of large-scale public safety communications networks.
Specifically, we seek comment on whether opportunities exist for our nation’s public
safety community to leverage the expected build-out of 700 MHz communications
systems by CMRS providers, as well as the existing national communications
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infrastructure such as towers, backhaul communications links, and power supplies.

“44. Related Legal Matters. Under the Commission’s current secondary markets
rules, public safety licensees may |lease their spectrum usage rights only to other public
safety entities and entities providing communications in support of public safety
operations. The Commission determined based on the record then before it that public
safety licensees should not be permitted to enter into spectrum leasing arrangements for
commercial or other non-public safety operations.” Consistent with the reasons explained
above for why we believe it would be advantageous to permit commercial use on an
unconditionally interruptible basis, we propose that we should amend the Commission’s
spectrum leasing rules to permit the national public safety licensee to enter into spectrum
leasing arrangements with commercial entities. We seek comment on this proposal. In
addition, commenters may want to address whether the current standard in the general
leasing context for determining what constitutes a transfer of control is appropriate for
the proposed leasing arrangements.” (Emphasis supplied.)

Thelogical consequences of the foregoing observations and conclusions appear unavoidable.

BECAUSE:

1. THE COMMISSION’'S PUBLIC SAFETY BROADBAND PROPOSAL PROVIDES
FOR THE LICENSING OF 700 MHZ SPECTRUM SUBJECT TO THE
REQUIREMENTS OF 47 U.S.C. 8337(A)(2) WHICH PROVIDES FOR THE USE OF
SUCH SPECTRUM FOR “PUBLIC SAFETY SERVICES...” (EMPHASISSUPPLIED.),

2. “PUBLIC SAFETY SERVICES’ ARE SERVICES “THAT ARE NOT MADE
COMMERCIALLY AVAILABLE TO THE PUBLIC BY THE PROVIDER” UNDER THE
NEGATIVE PURPOSE OR USE TEST OF SUBPARAGRAPH 47 U.S.C. § 337(F)(1)(C),

3. THE COMMISSION’'S PUBLIC SAFETY BROADBAND PROPOSAL PROVIDES
FOR THE LEASING OF SUCH 700 MHZ SPECTRUM BY THE SINGLE, NATIONAL
PUBLIC SAFETY BROADBAND LICENSEE TO COMMERCIAL SERVICE PROVERS,

IT FOLLOWS THAT THE COMMISSION'S PUBLIC SAFETY BROADBAND PROPOSAL
CONFLICTS WITH THE PLAIN LANGUAGE OF 47 U.SC. § 337(A) AND (F)(1)(C) AND,
THEREFORE, EXCEEDS THE STATUTORY AUTHORITY OF THE COMMISSION.

2. The effect of unconditionally preemptible access to commercial service
providers

The foregoing conclusion that the Commission’s Public Safety Broadband Proposal violates 47
U.S.C. 8337(f)(1)(C) is not atered by the Commission’s limiting the leasing of 700 MHz
spectrum to leasing to commercial service providers on the basis of unconditionally preemptible
access by such commercial service providers.

“9 See Promoting Efficient Use of Spectrum Through Elimination of Barriers to the Development of
Secondary Markets, WT Docket No. 00-230, Second Report and Order, Order on Reconsideration, and
Second Further Notice of Proposed Rulemaking, 19 FCC Red 17503, 17529-31 11 53-56 (2004).
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The plain meaning of a federal statute cannot be altered by purporting to allow prohibited
commercia service by the imposition thereon of certain conditions.

47 U.S.C. 8337(f)(2)(C), which defines “public safety services’ for the spectrum allocated by 47
U.S.C. 8337(8)(1), states, in pertinent part, that: “[T]he term ‘public safety services means
services — ... that are not made commercially available to the public by the provider.”
(Emphasis supplied.)

The Commission’s Public Safety Broadband Proposal requires that 47 U.S.C. 8337(f)(1)(C) be
read as providing that: “[T]he term ‘public safety services means services — ... that are not
made commercially available to the public by the provider, except for commercial services
offered to the public where such services are subject to unconditional preemption by a national
broadband licensee that is neither a state or local government entity nor a nongovernmental
national licensee that is authorized by a governmental entity whose primary mission is the
provision of public safety services.”

That exception can in no proper manner be read into a statute which is framed as an unqualified
prohibition and delegates no authority to the Commission to make exceptions thereto.

(The matter of the Commission’s discretion and the constraints thereon is addressed in Part 11.D
of the RCC Comments.)

3. Prior interpretation of the applicable statute by the Commission

The Commission’s Public Safety Broadband Proposal (in its intended authorization of
commercia services on an unconditionally preemptible basis) is not only inconsistent with the
plain meaning of 47 U.S.C. 8337(f)(1)(C), but aso inconsistent with the interpretation by the
Commission previoudly given to that statutory provision.

From the time of the opening of WT Docket 96-86, the Commission has, on a number of
occasions, spoken to the matter of the commercia use of eligibility requirements applicable to
the licensing of spectrum for public safety services. Until the Ninth NPRM, the Commission, as
a matter of policy and as a matter of statutory interpretation, consistently referred to “public
safety services’ as services that do not include commercial services available to the public.

By the Ninth NPRM, the Commission makes a radical, but apparently unrecognized, departure

from those policy statements and statutory interpretations in the Commission’s Public Safety
Broadband Proposal which

e contemplates the authorization of commercial services available to the public on
spectrum set aside for public safety services; and

e does not effectively explain or seek to rationalize that authorization with either:
e therequirementsof 47 U.SC. §(f)(2)(C); or

e prior policy positions adopted by the Commission.
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In this section, RCC reviews and respectfully calls to the attention of the Commission those prior
policy statements and statutory interpretations.

(@) In the Matter of the Development of Operational, Technical, and
Spectrum Requirements for Meeting Federal, State, and Local Public
Safety Agency Communication Requirements Through the Year 2010
(WT Docket 96-86), First Report and Order and Third Notice of Proposed
Rule Making, 14 FCC Rcd 152 (Released September 29, 1998)

In the First Report and Order and Third Notice of Proposed Rule Making in WT Docket No. 96-
86, the first substantive decision issued by the Commission in that docket, the Commission, as
noted above, examined 47 U.S.C. 8337, considered the definition therein of “public safety
services” and adopted a“ 3-pronged test” (at § 48) that is essentialy the same as the Three Tests
as used in the RCC Comments. One of the prongs of the Commission’s test is “Noncommercial
Proviso” — atest in all respects identical to the Negative Purpose or Use Test based upon 47
U.S.C. 8337(f)(1)(C). The Commission examined the Noncommercial Proviso carefully and
wrote as follows:

“10._Additional major conclusions of the First Report are as follows:

# We adopt a three-pronged test for determining eligibility to hold a license in
the 700 MHz band which follows the 1997 Budget Act definition of ‘public safety
services. The three prongs for determining eligibility are: (a) purpose of use;
(b) identity of licensee; and (c) noncommercial proviso. Based on this criteria, we
conclude that entities eligible to be licensed in the 700 MHz band public safety
spectrum are. (1) sate and locad governments and (2) non-governmental
organizations (NGOs) expressly authorized by a state or local governmenta entity
whose mission is the oversight of or provision of services to protect the safety of
life, health or property.

# In dtuations where a state or loca governmental licensee needs to communicate
by radio with a public safety service provider that is not licensed in the 700 MHz
band, the licensee may permit the unlicensed provider to share the use of its system
for noncommercial public safety services under Section 90.179 of the Commission's
Rules.” (Footnotes omitted; and emphasis supplied.)

“71. Under the statutory definition of public safety services, the spectrum cannot be
used for services to protect the safety of life, health, or property, that the provider ‘ makes
commercially available to the public.” Accordingly, the Commission tentatively concluded
in the Second Notice that entities not digible for licensng on this spectrum included
government or NGOs in the context of public safety services that they make commercialy
available to the public.

“72. We adopt this tentative conclusion and confirm that potential applicants,
whether state or local government entities or NGOs, may not claim €ligibility for licensing
in the 700 MHz band on the basis of public safety services that they make commerciadly
avallable to the public. Because the statute defines the public safety services, and not the
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entities, for which the spectrum is allocated, we aso note that commercia providers of
public safety services are not barred, per se; thus, these entities could be digible for NGO
licensing under particular circumstances — but only in connection with providing public
safety services that they do not make commercially available to the public. ....” (Footnotes
omitted; and emphasis supplied.)

Thus, in the First Report and Order and Third Notice of Proposed Rule Making in WT Docket
96-86, the Commission made plain beyond peradventure that commercial services cannot be
made available to the public utilizing the 700 MHz spectrum subject to 47 U.SC. 8337(a)(1).

(b) In the Matter of Implementation of Sections 309(j) and 337 of the
Communications Act of 1934 as Amended (WT Docket No. 99-87),
Report and Order and Further Notice of Proposed Rule Making, 15 FCC
Rcd 22709 (Released November 20, 2000)

In the Report and Order and Further Notice of Proposed Rule Making in WT Docket 99-87, the
Commission interpreted the language of 47 U.S.C. § 309(j)(2)(A)(ii) for the purpose of
determining the scope of exemption from competitive bidding. 47 U.S.C. 8§ 309(j)(2)(A)(ii)
exempted from competitive bidding “...licenses ... for public safety radio services, that ... are
not made commercialy available to the public ...” (Emphasis supplied.) The “not made
commercialy available to the public’ language of 47 U.S.C. 8§ 309(j)(2)(A)(ii) is essentialy
identical to the language defining public safety servicesin 47 U.S.C. 8 337(j)(1)(C) which refers
to services “that are not made commercially available to the public by the provider.” With
respect to the *Noncommercial Proviso” of 47 U.S.C. 8 309(j)(2)(A)(ii), which is essentially the
same as the Negative Purpose or Use Test of 47 U.S.C. § 337(f)(1)(C), the Commission
established a two-prong test and determined that a service is not made commercially available to
the public if and only if: (i) the service is not provided with the intent of recelving
compensation, and (ii) the service is not available to a substantial portion of the public. In this
regard, the Commission wrote:

“82. Noncommercial Proviso. The public safety radio services exemption
requires that the radio services not be made commercially available to the public.’® We
sought comment on how the term ‘ not made commercially available to the public’ should
be defined.”* The Commission has interpreted similar language in implementing the
congressional  definition of ‘commercial mobile service’ In that context, the
Commission interpreted the term ‘for profit,** which we believe is inherent to
‘commercia’ use, as including any service that is provided with the intent of receiving
monetary gain.®> The Commission also found that a service is available ‘to the public’ if
it is offered to the public without restriction as to who can receive it."* Because the

“10 47 U.S.C. § 309(j)(2)(A)(ii).
“ 11 Notice, 14 FCC Red at 5230 11 45-46, 5232-33 { 51.
“12 5pe 47 U.S.C. § 332(d)(1).

“33 In the Matter of Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory
Treatment of Mobile Services, Second Report and Order, GN Docket No. 93-252, 9 FCC Red 1411, 1427 q
43 (1994) (CMRS Second R &0).

“141d. at 1439 1 65.
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purpose of that proceeding was to determine the meaning of commercial mobile service,
as defined in Section 332(d) of the Communications Act, the Commission was required
to include in its definition those services *effectively available to a substantial portion of
the public.’™®> The Commission concluded that if service is provided exclusively for
internal use or is offered only to asignificantly restricted class of eligible users, it is made
available only to insubstantial portions of the public, and cited as an example of this, the
Public Safety Radio Services.’® We shall apply a definition of ‘commercialy available to
the public’ that is consistent with these definitions. Accordingly, for the purposes of the
auction exemption under Section 309(j) of the Communications Act, we find that ‘not
made commercially available to the public’ means that the service is not provided with
the intent of receiving compensation, and is not available to a substantial portion of the

public.'’

“83. In the Notice, we also asked whether commercia service providers intending to provide
telecommunications services to public safety entities should be able to apply for auction-exempt
spectrum.18 We agree with the commenters who argue that commercial service providers and
public safety agencies have very different goals and incentives regarding spectrum use, and
caution that if licenses for scarce public safety radio spectrum are assigned to commercial
providers, public safety entities may find it virtually impossible to secure sufficient spectrum for
their own interna needs. Also, if we expand eligibility to commercia providers declaring an
intent to serve public safety entities, it would be difficult to ensure that the dominant use of this
spectrum would be by entities that protect the safety of life, health, or property.19 In addition, we
conclude that permitting such use of public safety radio service spectrum would be contrary to
Congress's intent. We believe that Congress created the exemption to give entities that protect
the safety of life, health, or property, at a minimum, an opportunity to secure access to spectrum
without having to pay for it. Assigning public safety radio service spectrum to commercial
providers could conflict with this intention by compelling public safety radio service eligibles to
pay for access to auction-exempt spectrum.20 We agree with Nextel that including commercial

“15 See 47 U.S.C. § 332(d)(1)(B).

“1® CMRS Second R &0, 9 FCC Red at 1440 1 67. See also id. at 1509-10 11 265-268. While we have
held that provision of serviceto eligiblesin the Business Radio Service category is essentially service to the
public, this is because the class of eligibles in this pool is extremely broad. Specificaly, this pool
encompasses users engaged in commercial activities and clergy activities, as well as, those that operate
educational, philanthropic, or ecclesiastical institutions, hospitals, clinics and medical associations. 47
C.F.R. §90.31.

“" We also reguested comment on whether services on which entities operate their systems under a
nonprofit cost-sharing or cooperative agreement, or as a multiple licensed system, should be considered
commercially available to the public. Notice, 14 FCC Rcd at 5230 §46. Aswe decided in the previous
paragraph, once we have determined that a particular radio serviceis a public safety radio service, the
spectrum will be auction-exempt even if some users operate their systems using such licensing
arrangements.

“18 Notice, 14 FCC Rcd at 5228 1 38.
“19 See Notice, 14 FCC Red at 5228 | 38.

“20 \We recognize that there may be situations where public safety radio service eligibles find it more cost
effective to contract out their commercial needs to a commercial service provider, rather than construct
their own systems. We believe that leaving this choice in the hands of the public safety radio service
eligibles best comports with congressional intent.” (Footnotes renumbered.)
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third-party providers within the exemption would enlarge it beyond al limits of reasonabl eness. !
Thus, we believe that creating an opportunity for commercial operators to obtain public safety
radio service spectrum would contravene congressiona intent.”

Thus, in the Report and Order and Further Notice of Proposed Rule Making in WT Docket 99-
87, the Commission interpreted language essential identical to that of 47 U.S.C. § 337(f)(1)(C)
as precluding commercial services from the use of public safety services spectrum and concluded
that to do otherwise would contravene congressional intent.

(c) In the Matter of the Development of Operational, Technical, and
Spectrum Requirements for Meeting Federal, State, and Loca Public
Safety Agency Communication Reguirements Through the Year 2010
(WT Docket 96-86), Second Memorandum Opinion and Order, 15 FCC
Rcd 16844 (Released August 1, 1998)

In the Second Memorandum Opinion and Order in WT Docket No. 96-86, the Commission
addressed again the matter of eligibility for licensing 700 MHz spectrum alocated for public
safety services, adhered to its prior pronouncements in relation to licensing eligibility, and wrote
asfollows:

“36. In _the First Report and Order, we adopted a three-pronged test for
determining €ligibility to hold a license in the 700 MHz band, which follows the
definition of “public safety services’ contained in Section 337(f) of the Communications
Act of 1934, as amended.”’ The three prongs for determining eligibility are: (1) purpose
of use; (2)identity of licensee; and (3) compliance of noncommercial proviso..”
(Emphasis supplied.)

Thus, in the Second Memorandum Opinion and Order in WT Docket No. 96-86, the Commission
reiterated the exclusion of commercial services available to the public from the use of 700 MHz
spectrum subject to 47 U.SC. 8337(a)(1). From the researches of RCC, it appears that the
Second Memorandum Opinion and Order in WT Docket No. 96-86 was the last time before the
issuance of the Ninth NPRM that the Commission addressed the “ commercial proviso” or the
Negative Purpose or Use test of 47 U.S.C. 8337(f)(1)(C). The Ninth NPRM did not overrule the
precedents recognizing that exclusion, but rather seems to have entirely overlooked those
precedents as they apply to the Commission’s Public Safety Broadband Proposal. The Ninth
NPRM did not discuss, address, or seek to distinguish those precedents, but rather appears to
have assumed that the Commission could construct conditions under which 700 MHz spectrum
subject to 47 U.SC. § 337(a)(1) could be utilized to provide commercial services to the public
not withstanding the plain meaning of the language of 47 U.SC. 8337(f)(1)(C) and the
interpretations thereof previously adopted by the Commission. RCC respectfully suggests that
the Commission’serror in thisrespect is clear.

2 Nextel Reply Comments at 12-13.
“22 S 47 U.S.C. § 337(f).
“ 2 See First Report and Order, 14 FCC Red at 178 1 48.
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4. The effect of the Commisson’s interpretation of 47 U.S.C. §337(f)(1)(C)
upon the exemption of the 24 MHz of 700 MHz spectrum from competitive
bidding under 47 U.S.C. §309(j)(2)

In the very unlikely event that the “not made commercialy available to the public” language of 47
U.S.C. 8337(f)(1)(C) could be distinguished from the “not made commercidly available to the
public” language of 47 U.S.C. 8309(j)(2), the Commission’s own interpretation of 47 U.S.C.
8309(j)(2) would seem to run the very serious risk of subjecting the 700 MHz spectrum set aside
for public safety services to competitive bidding under 47 U.S.C. 8309(j)(1) for failure to meet the
public safety services exemption of 47 U.S.C. 8309(j)(2).

C. The Commission’s Public Safety Broadband Proposal violates 47 U.S.C. §
337(H)(1)(A) by failing to establish broadband services that have as their sole or
principal purpose the protection of life, health or property.

In this section, RCC addresses the Affirmative Purpose or Use Test of 47 U.S.C. 8337(f)(1)(A).

1. Theplain meaning of the applicable statute

The Affirmative Purpose or Use Test of 47 U.S.C. 8337(f)(1)(A) requires that “public safety
services’ have as their “sole or principal purpose ...[the] protect[ion of] the safety of life, health,
or property.” The Affirmative Purpose or Use Test is one of the Three Tests each of which must
be given separate effect, a result recognized by the Commission in its above-referred-to
referencesto a*“ 3-prong test” applicable to the definition of “public safety services.”

When 47 U.S.C. 8337(f)(1)(A) is read to give effect to 47 U.S.C. 8337(f)(1)(B) and (C), 47
U.S.C. 8337(f)(1)(A) clearly has the following meaning:

Licensees eligible under 47 U.S.C. 8337(f)(1)(B) must limit the services they
provide using 700 MHz spectrum subject to 47 U.S.C. 8337(a)(1) to services that have as
their sole or principal purpose the protection of the safety of life, health, or property and
can in no event provide any services that are commercialy available to the public in
violation of 47 U.S.C. 8337(f)(1)(C).

Therefore, 47 U.S.C. 8337(f)(1)(A) further limits the scope of “public safety services,” but
permits licensees eligible under 47 U.S.C. §8337(f)(1)(B) to provide services that do not have as
their purpose the protection of the safety of life, health, or property, provided, however, that (i)
the totality of the services provided by such licensees (i) have as their principal purpose the
protection of the safety of life, health, or property, and (ii) none of the services are commercially
available to the public.

The Commission’s Public Safety Broadband Proposal does not limit the services to be provided
under the proposed license to the single national licensee to services that have as their sole or
principal purpose the protection of the safety of life, health, or property. The Commission’s
Public Safety Broadband Proposal does nothing to assure that predominant (“sole or principal”)
use of the 700 MHz spectrum subject to 47 U.S.C. 8337(a)(1) will be for the protection of the
safety of life, health, or property because nothing in the proposal prevents the overwhelming
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degree of day-to-day usage of the network to come from the customers of the proposed
commercial lessee of the spectrum.  (Ninth NPRM at 1 21-22, 29, 41, and 43-44)

The conclusion that the Commission’s Public Safety Broadband Proposal does nothing to assure
that predominant (“sole or principa”) use of the 700 MHz spectrum subject to 47 U.S.C.
8337(a)(1) will be for the protection of the safety of life, health, or property is not atered by the
Commission’s limiting the leasing of 700 MHz spectrum to leasing to commercial service
providers on the basis of unconditionally preemptible access by such commercia service
providers. The proposed secondary status of the commercial usage of the system does not
address what is or may be the predominant use in fact.

The Commission appears to have made the judgment that the legal “secondary status’ and the
priority accorded to public safety communications by the unconditionally preemptible access to
which proposed commercial service providers would be subject satisfies the solely or principally
for the protection of the safety of life, health, or property requirement of 47 U.S.C.
8337(f)(1)(A), which is the Affirmative Purpose or Use Test.

The plain meaning of a federa statute cannot be altered by purporting to meet a statutory
requirement by the imposition of a legal characterization and a condition that do not alone or
together satisfy the clear intent of the statutory requirement.

The Commission’s Public Safety Broadband Proposal requires that 47 U.S.C. 8337(f)(1)(A) be
read as providing that: “[T]he term ‘public safety services means services — ... the sole or
principal purpose of which is to protect the safety of life, health, or property, provided, however, that,
even if the overwhelming usage of services is for commercial or other purposes not related to the
protection of life, health, or property, services may still be deemed to be principally related to the
protection of life, health, or property if those services for commercial or other purposes not related to the
protection of life, health, or property are understood to have a secondary status and are
unconditionally preemptible by the public safety services provider which hold the primary
license status.”

That proviso can in no proper manner be read into a statute which is framed as an unqualified
requirement for the protection of life, health, or property as the sole or principal purpose of the
services offered using 700 MHz spectrum subject to 47 U.S.C. 8337(a)(1).

(The matter of the Commission’s discretion and the constraints thereon is addressed in Part 11.D
of the RCC Comments.)

Thelogical consequences of the foregoing observations and conclusions appear unavoidable.

BECAUSE:

1. THE COMMISSION'S PUBLIC SAFETY BROADBAND PROPOSAL PROVIDES
FOR THE LICENSING OF 700 MHZ SPECTRUM SUBJECT TO THE
REQUIREMENTS OF 47 U.S.C. 8337(A)(2) WHICH PROVIDES FOR THE USE OF
SUCH SPECTRUM FOR “PUBLIC SAFETY SERVICES...” (EMPHASISSUPPLIED.),

2. “PUBLIC SAFETY SERVICES’ ARE SERVICES THAT ARE FOR SOLE OR
PRINCIPAL PURPOSE THE PROTECTION OF THE SAFETY OF LIFE, HEALTH, OR
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PROPERTY UNDER THE AFFIRMATIVE PURPOSE OR USE TEST OF
SUBPARAGRAPH 47 U.S.C. § 337(F)(1)(A),

3. THE COMMISSION’'S PUBLIC SAFETY BROADBAND PROPOSAL DOES NOT
LIMIT THE SERVICES TO BE PROVIDED UNDER THE PROPOSED LICENSE TO
THE SINGLE, NATIONAL PUBLIC SAFETY BROADBAND LICENSEE TO SERVICES
THAT ARE FOR SOLE OR PRINCIPAL PURPOSE THE PROTECTION OF THE
SAFETY OF LIFE, HEALTH, OR PROPERTY,

IT FOLLOWS THAT THE COMMISSION'S PUBLIC SAFETY BROADBAND PROPOSAL
CONFLICTS WITH THE PLAIN LANGUAGE OF 47 U.SC. § 337(A) AND (F)(1)(C) AND,
THEREFORE, EXCEEDS THE STATUTORY AUTHORITY OF THE COMMISSION.

2. Prior inter pretation of the applicable statute by the Commission

The Commission’s Public Safety Broadband Proposal (in its intended authorization of services
not limited to services the sole or principal purpose of which is the protection of the safety of
life, health, or property) is not only inconsistent with the plain meaning of 47 U.S.C.
8337(f)(1)(A), but also inconsistent with the interpretation by the Commission previously given
to that provision and a closely related statutory provision.

In the Matter of Implementation of Sections 309(j) and 337 of the
Communications Act of 1934 as Amended (WT Docket No. 99-87),
Report and Order and Further Notice of Proposed Rule Making, 15 FCC
Rcd 22709 (Released November 20, 2000)

In the Report and Order and Further Notice of Proposed Rule Making in WT Docket 99-87, the
Commission interpreted the language of 47 U.S.C. 8 309(j)(2)(A)(ii) for the purpose of
determining the scope of exemption from competitive bidding and considered the question of the
dominant use of spectrum asit related to such exemption. In thisregard, the Commission wrote:

“83. In the Notice, we also asked whether commercial service providers intending to
provide telecommunications services to public safety entities should be able to apply for
auction-exempt spectrum.?* We agree with the commenters who argue that commercial
service providers and public safety agencies have very different goals and incentives
regarding spectrum use, and caution that if licenses for scarce public safety radio
spectrum are assigned to commercia providers, public safety entities may find it virtually
impossible to secure sufficient spectrum for their own internal needs. Also, if we expand
eligibility to commercia providers declaring an intent to serve public safety entities, it
would be difficult to ensure that the dominant use of this spectrum would be by entities
that protect the safety of life, health, or property.” In addition, we conclude that
permitting such use of public safety radio service spectrum would be contrary to
Congress's intent. We believe that Congress created the exemption to give entities that
protect the safety of life, health, or property, at @ minimum, an opportunity to secure

“24 Notice, 14 FCC Rcd at 5228 1 38.
“ 25 See Notice, 14 FCC Red at 5228 1 38.
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access to spectrum without having to pay for it. Assigning public safety radio service
spectrum to commercial providers could conflict with this intention by compelling public
safety radio service eigibles to pay for access to auction-exempt spectrum.?® We agree
with Nextel that including commercial third-party providers within the exemption would
enlarge it beyond all limits of reasonableness.”’ Thus, we believe that creating an
opportunity for commercial operators to obtain public safety radio service spectrum
would contravene congressional intent.

“84. Restrictions on Use. Another important issue is the scope of permissible uses for
public safety radio services spectrum, and more specifically, whether such licensees are
required to use their auction-exempt frequencies exclusively for safety-related purposes.?®
Section 337(f)(1) of the Communications Act defines a “public safety service” for
determining eligibility for licensing in the 24 MHz of spectrum reallocated for public
safety services, as a service the “sole or principal purpose” of which is to protect the
safety of life, health or property.” By contrast, the auction exemption under Section
309())(2) contains no such restriction. The majority of commenters oppose the
imposition of a requirement that spectrum be solely or principally used for public safety
communications.® They argue that it is difficult to draw the line where public safety
ends and routine business begins because day-to-day business communications often
have a safety-related purpose.

“85. We conclude that because utilities, pipelines and railroads do not use their
frequencies exclusively for safety-related purposes, Congress could not have intended
that entities using exempt spectrum use that spectrum exclusively for such purposes.
Furthermore, it would be overly burdensome to require licensees to differentiate between,
and use different frequencies for, pure public safety communications and business
communications, which may also serve a safety-related purpose. Accordingly, we agree
that we should not, at this time, impose an additional restriction upon licensees in
auction-exempt services to limit their use of their assigned frequencies to be exclusively
for safety-related purposes. We do, however, expect that licensees making use of
auction-exempt spectrum will be using that spectrum primarily to protect the safety of
life, health or property. This is so because, given our principles for determining what
frequencies are in public safety radio services, we anticipate that the spectrum will be
used by entities with reasonably predictable (in frequency and types of occurrences, if not

“2 \We recognize that there may be situations where public safety radio service eligibles find it more cost
effective to contract out their commercial needs to a commercial service provider, rather than construct
their own systems. We believe that leaving this choice in the hands of the public safety radio service
eligibles best comports with congressional intent.

“2" Nextel Reply Comments at 12-13.
“ 28 See Notice, 14 FCC Red at 5224-25 1 30.
“% 47 U.S.C. § 337(F)(1)(A).

“%0 See e.g., AAA Reply Comments at 4; AAR Comments at 5-7; CellNet Comments at 11; Cll Comments
at 11-13; ComEd Comments at 9-12; Ford Reply Comments at 6-7; Joint Commenters Comments at 8;
LMCC Comments at 6-7; PCIA Comments at 5-6; UTC Comments at 16-18. But see Nextel Comments at
8-9 (arguing that only bands which are used exclusively or amost exclusively for public safety should be
auction-exempt). Seealso ARINC Comments at 2 and 7 (supporting a principal use standard).”
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in exact timing) public safety-related needs. When such needs arise, licensees should
dedicate their public safety radio service spectrum to addressing the situation. We also
expect users of auction-exempt spectrum to make efficient use of that spectrum for
safety-related purposes, and to use other available spectrum, or commercial providers, for
more general business-related purposes that are not primarily safety-related.”

Accordingly, in the Report and Order and Further Notice of Proposed Rule Making in WT Docket
99-87, the Commission has recognized that the use of 700 MHz spectrum subject to 47 U.SC.
§337(a)(1) must be limited to services that have as their principal purpose the protection of the
safety of life, health, or property. The Ninth NPRM did not overrule that precedent, but rather
seems to have entirely overlooked that precedent as it applies to the Commission’s Public Safety
Broadband Proposal. The Ninth NPRM did not discuss, address, or seek to distinguish that
precedent, but rather appears to have assumed that the Commission could construct the
Commission’s Public Safety Broadband Plan and license 700 MHz spectrum subject to 47 U.S.C.
§ 337(a)(1) without imposing a limitation on the services to be provided to services that have as
their principal purpose the protection of the safety of life, health, or property notwithstanding the
plain meaning of the language of 47 U.SC. 8337(f)(1)(A) and the interpretation thereof
previously adopted by the Commission. RCC respectfully suggests that the Commission’s error
inthisrespect isclear.

D. The Commission does not have the authority to adopt the Commission’s Public
Safety Broadband Proposal when that proposal violates the plain meaning of the
requirements of 47 U.S.C. 8§ 337(f)(1).

In this section, RCC addresses the general powers of the Commission in relation to the
management of radio spectrum and considers whether those general powers can provide
authority for the Commission’s Public Safety Broadband Proposal.

While it is true that the Commission has been granted broad powers by Congress, those powers
do not extend to the amendment of federal legislation. Indeed, the broad grants of power to the
Commission appear to be expressly subject to the condition that the exercise of such powersis
“not inconsistent with law” (47 U.S.C. 8303(r)) or “not inconsistent with this chapter” (47 U.S.C.
8154 (i)).

As has been demonstrated above, the Commission’s Public Safety Broadband Proposal appears
to be not only inconsistent with the Three Tests of 47 U.S.C. §337(f)(1) on areading of the plain
meaning of the applicable statutory provision, but also inconsistent with the interpretations by
the Commission of the applicable statutory provision made before the issuance of the Ninth
NPRM.

Because:

e the Commission departed in the Ninth NPRM from its prior interpretations of the three
applicable statutory provisions (47 U.S.C. 8337(f)(1)(A)-(C)),
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e the Commission’s departure in the Ninth NPRM from its prior interpretations of the three
applicable statutory provisions was made without the recognition, explanation, or
analysis of the change in position on the part of the Commission, and

e the Commission’s prior interpretations of the three applicable statutory provisions would
preclude the exercise of the general discretionary powers of the Commission to legitimize
the terms of the Commission’s Public Safety Broadband Proposal in the face of 47
U.S.C. 8337(f)(1)(A)-(C),

it seems:

e unlikely that the Commission would rely upon its general powers to rationalize the
Commission’s Public Safety Broadband Proposal with the requirements of 47 U.S.C.
8337(f)(1)(A)-(C); and

e more likely that the Commission would either:

e give direct expression to its implicit reinterpretation of 47 U.S.C.
8337(f)(1)(A)-(C); or

e seek direct legidative authorization for the Commission’s Public Safety
Broadband Proposal.

RCC respectfully submits that the Commission:

e cannot properly reinterpret 47 U.S.C. 8337(f)(1)(A)-(C) in amanner such asto legitimize
the Commission’s Public Safety Broadband Proposal for the reasons stated in this Part 11
of the RCC Comments;

e should not seek direct legidlative authorization for the Commission’s Public Safety
Broadband Proposal for the reasons stated in this Parts 111 and IV of the RCC Comments
as limited by Chevron; and

e should consider the alternative to the Commission’s Public Safety Broadband Proposal
suggested in Part V of the RCC Comments.

While

e as noted, it seems to RCC unlikely that the Commission would rely upon its general
powers to rationalize the Commission’s Public Safety Broadband Proposal with the
requirements of 47 U.S.C. §337(f)(1)(A)-(C), and

e RCC has shown that those general powers are subject to the condition that the exercise of
such powers is not inconsistent with statutory provisions and that the Commission’s
Public Safety Broad band Proposal is inconsistent with the express requirements of 47
U.S.C. 8337(f)(1)(A)-(C),
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RCC will address in this Section 11.D the only remaining issue, i.e., whether the Commission
could, under its own approach to dealing with the limitations upon its discretionary authority,
utilize the Commission’s general powers to rationalize the Commission’s Public Safety
Broadband Proposal with the requirements of 47 U.S.C. 8337(f)(1)(A)-(C).

In the Matter of Implementation of Sections 309(j)) and 337 of the
Communications Act of 1934 as Amended (WT Docket No. 99-87),
Memorandum Opinion and Order, 17 FCC Rcd 7553 (Released April 18,
2002)

In the Memorandum Opinion and Order in WT Docket No. 99-87, the Commission interpreted
the language of 47 U.S.C. § 309())(2)(A)(ii) for the purpose of determining the scope of
exemption from competitive bidding in the context, addressed the interplay between express
statutory provision and the general powers of the Commission, and, in thisregard, wrote:

“33. Background. Because the exemption applies to radio services, rather than
individual users or specific users, the Commission addressed the question of what
proportion of the users of a given band must be of the type that Congress intended to
have access to auction-exempt spectrum, in order for the service to be deemed a public
safety radio service. In this connection, the Commission concluded that an analysis of
whether the majority of users within a particular, existing band are qualified to obtain
auction-exempt spectrum will be conducted, in order to determine whether that
service should be designated as auction-exempt. Hence, the ‘dominant’ or ‘primary’
use of each band will be examined.

“34. Discussion. Petitioners contend that the ‘dominant use’ test is contrary to
the clear intent of Congress in implementing the exemption for public safety radio
services. They argue that the Commission's interpretation of the statute is based on
an impermissible reading and that its construction of the section is unreasonable and
thus impermissible under the Chevron anaysis. Petitioners also state that the
Commission failed to explain the basis for the dominant use test, thus the application of
the test violates part of the Chevron analysis.

“35. With respect to the statutory interpretation, the petitioners argue that we
lack authority under Section 309(j) of the Communications Act to conclude that
spectrum in which utilities are among those €ligible to hold licenses (e.q., 470-512, 800
and 900 MH2z) is subject to competitive bidding because the plain language of Section
309(j) prohibits the use of competitive bidding in connection with public safety radio
services, which includes services used by utilities. Moreover, the petitioners assert
that the statute plainly states that ‘services. .. that are used to protect the safety of life,
health and property’ are exempt. Thus, according to the petitioners, the Commission
departed from the statute's plain meaning by interpreting the statute to mean services that
are predominantly used to protect the safety of life, heath and property are exempt from
auction.

“36. We conclude that the ‘dominant use’ analysis is lawful, asit is consistent
with Congress's intent for the public safety radio services auction exemption. ...
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“37. The Commission previously stated that Section 309(j)(6)(E) provides the
Commission with the discretion to take into account the dominant use of the spectrum,
administrative efficiency and other related licensing issues. In the R& O's discussion of
the dominant use analysis, the Commission posed a threshold guestion concerning the
proportion of usersin agiven band that must be the type of user that Congress intended
to be able to make use of exempt spectrum, in order for the service to be deemed a
public safety radio service. In exploring the available options, it examined the issue of
characterizing varied operations located in ‘mixed use’ bands in the context of other
proceedings. In this connection, it concluded that precedent for examining the
dominant or primary use of the band exists and that this approach promotes
Congressional intent. ...” (Footnotes omitted; and emphasis supplied.)

At the heart of the Commission’s discussion of the interplay between express statutory provision
and the general powers of the Commission isthe reference to the Chevron anadlysiswhich refersto a
certain decison of the Supreme Court which addressed the generd powers of federal agencies and
commissions. Set forth below is footnote 100 (which appears after fird mention of Chevron in

paragraph 34):

“Chevron, U.SA,, Inc. v. NRDC, Inc., 467 U.S. 837 (1984)/ see also NLRB V. United
Food & Commercial Workers Union, 484 U.S. 112, 123 (1987). Step 1 of the Chevron
analysis requires the determination of whether Congress has directly spoken to the issue. If
Congress has not directly spoken on the precise question at issue then Step 2 of the andysis
requires a determination of whether the agency's answer is based on a permissible congtruction
- onethat isrationd and consigtent with the statute - isrequired. Furthermore, an agency must
adequately articulate the reasons underlying its construction of a statute, so that a reviewing
court can properly perform the anadysis set forth in Chevron. Acme Die Casting v. NLRB, 26
F.3d 162, 166 (D.C. Cir. 1994).”

In 47 U.SC. 8337(f)(1)(A)-(C), Congress spoke directly with respect to the requirements for a
service to be included within * public safety services.” Accordingly, the Chevron analysis halts
at Sep 1 and never reaches Step 2 thereof. Therefore, no determination of whether the
Commission's Public Safety Broadband Proposal is based on a permissible construction - one that is
rational and consgtent with the statute - is required or even permitted. In sum, the Commission
cannot properly rely upon its general powers to rationalize the Commission’s Public Safety
Broadband Proposal with the requirements of 47 U.S.C. 8337(f)(1)(A)-(C).

E. Conclusion respecting the authority of the Commission to adopt the Commission’s
Public Safety Broadband Proposal

RCC respectfully submits that it has in this Part 11 of the RCC Comments demonstrated that the
Commission had exceeded its statutory authority in the Commission’s Public Safety Broadband
Proposal because:

e The Commission’s Public Safety Broadband Proposal violates 47 U.S.C. § 337(f)(1)(B)
by proposing to license an entity which is neither a state or local government entity nor a
nongovernmental organization that is authorized by a government entity whose primary
mission isthe provision of public safety services;
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e The Commission’s Public Safety Broadband Proposal violates 47 U.SC. § 337(f)(1)(C)
by proposing to permit the license of the spectrum to be utilized for the national public
safety broadband network to provide commercial service providers access to the
licensee’ s assigned spectrum to;

e The Commission’s Public Safety Broadband Proposal violates 47 U.S.C. § 337(f)(1)(A)
by failing to establish broadband services that have as their sole or principal purpose the
protection of life, health or property; and

e The Commission does not have the authority to adopt the Commission’s Public Safety
Broadband Proposal when that proposal violates the plain meaning of the requirements
of 47 U.SC. 8§ 337(f)(2).

In Part 11 of the RCC Comments which follows, RCC addresses:

e the views of the public safety community expressed before the issuance of the Ninth
NPRM, which sets forth the Commission’s Public Safety Broadband Proposal; and

e theextent to which:
e the Commission’'s Public Safety Broadband Proposal represents a
discontinuity in the Commission’s regulatory development process respecting

wideband and broadband networks; and

e that discontinuity is supported by the analysis provided in the Ninth NPRM.
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[11.  The Commission’s Public Safety Broadband Proposal Is Inconsistent with the
Overwhelming Weight of the Comments of Public Safety Agencies with respect to the Manner
in which Wideband or Broadband Networks Should Be Created and Governed and Represents
an Unsupported Discontinuity in Regulatory Devel opment respecting such Networks.

In this Part 111 of the RCC Comments, RCC seeks to demonstrate that the Commission’s Public
Safety Broadband Proposal:

e |sunsupported by the great weight of public safety opinion expressed before the issuance
of the Ninth NPRM; and

e Represents a radical departure from the prior thinking of the Commission with respect to
the policy issues underlying the Commission’s Public Safety Broadband Proposal.

Neither (i) the weight of public safety opinion expressed before the issuance of the Ninth NPRM
nor (ii) the inconsistency of the Commission’s Public Safety Broadband Proposal with the prior
thinking of the Commission with respect to the underlying policy issues either alone or together
are necessary or sufficient reasons to cause a serious reconsideration of the Ninth NPRM.
However, those reasons do form a useful background to the direct discussion in Part 1V of the
RCC Comments of the merits of the Commission’s Public Safety Broadband Proposal and the
suggestions made in Part V of the RCC Comments with respect to a possible aternative
framework to that set forth in the Ninth NPRM.

The utility of the discussion of public safety thinking and the prior views of the Commission as
background derives from the fact that both:

e the direct discussion of the merits of the Commission’'s Public Safety Broadband
Proposal and

e the suggestions made with respect to a possible alternative framework

are grounded in the belief that the proper basis for going forward with the development of public
safety wideband and broadband networks rests on both:

e the prior thinking of the Commission with respect to the policy issues underlying the
Commission’s Public Safety Broadband Proposal and

e the opinions of the public safety community which are very much in accord with that
prior thinking of the Commission.

A. Theweight of public safety opinion

The overwhelming weight of public safety opinion expressed before the issuance of the Ninth
NPRM supports the views that:
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Broadband networks can be a vauable alternative or addition to wideband networks in
certain situations;

Such networks should be developed on a regional or local basis under the general
guidance of the Regional 700 MHz Planning Committees (“RPCs’) established pursuant
to the directions of the Commission;

Interoperability is a critical, but not paramount requirement and needs to be subjected to
needs analysis which may or may not include national interoperability based upon
standardized infrastructure;

Data interoperability is more complex than voice interoperability, and that complexity is
not adequately appreciated in discussions of nationwide interoperability; and

There must be a proper balance between general use and interoperability spectrum.

The relevant comments are referred to below:

Door County (Wisconsin) Sheriff’'s Department Communications Divison (March 10,
2005): “At earlier stages of this proceeding, the FCC correctly decided that public safety
users are entitled to some discretion in how they design and operate their systems.
The FCC'’s active role in encouraging interoperability is welcome, particularly for voice
communications where everyone will be using a common language. ... Some users may
decide they want to have that type of data interoperability at 700 MHz in which case
there are channels designated for just that purpose. However, a rule that imposes that
obligation on all 700 MHz wideband users is economically unjustified and operationally
unnecessary.” To that same effect, see: Mobile County (Alabama) Public Works (May 6,
2005); City of Fort Smith, Arkansas (May 17, 2005); Olmstead County (Minnesota) Law
Enforcement Center (May 17, 2005); City of Surgeon Bay (Wisconsin) Fire Department
(May 18, 2005); Texarkana Fire Department (May 20, 2005); Genesee County
(Michigan) 911 (May 23, 2005); &. Lucie County, Fort Pierce (Florida) (May 24, 2005);
Rochester (Minnesota) Police Department (May 24, 2005); City of Sacramento,
California, Information Technology Department (May 27, 2005); and Plattsmouth
(Nebraska) Police Department (May 27, 2005). See also: Region 54 700 MHz Regional
Planning Committee (May 24, 2005); Weston (Connecticut) Police Department (May 25,
2005); and Sate of Arizona, Department of Public Safety (May 27, 2005); Hamblen
County (Tennessee) 911 (June 3, 2005); Morristown (Tennessee) Police Department
(June 8, 2005); and Morristown Hamblen (Tennessee) Emergency Medical Service (June
9, 2005).

FCC Region 8 700 and 800 MHz Regional Planning Committees (May 20, 2005): “9. A
mandated interoperability mode in every 700 MHz wideband radio will increase the cost
of equipment - especially if such a standard is not based upon larger market and/or
existing global standards, which the SAM technology clearly does not. Furthermore, we
clearly do not know enough about these types of operations to make a decision to
constrain all 700 MHz wideband equipment. It is also clear that across the country
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nearly all of public safety's wideband data requirements will change due to operational,
geographic, demographic, and financial considerations. With such anisotropic needs, a
"one size fits all" approach is ludicrous. It is far more effective to have an effective
interoperability plan, one that is both tailored for and trained to, and one designed with
regards to each Region's specific needs.

“10. We feel that data interoperability will never be achieved unless all pertinent
applications are interoperable, and all relevant IT networks are connected as well.
Starting at the applications layer and working down to an IP connection can provide
complete interoperability with few steps. However, starting at the PHY and working up
can only provide data interoperability once the applications themselves are standardized -
requiring the entire communication protocol stack to be interoperable. An example that
should be noted is the Project 25 voice standard. The common air interface defined in
this suite only provides voice interoperability because the voice application (the vocoder)
itself is standardized. ©~ When you target data, there are many, many interoperability
applications that will need to be standardized, and at this point none of them are even
defined.

“11. In closing on these issues, it is clear that in data interoperability, in the
traditional sense, is not as significant a requirement as voice, and that many data
interoperability needs can be accommodated via network connections, without
constraining equipment to operate utilizing a standardized PHY .

“12. Region 8 aso believes it isnot within the purview of the Commission to
set recommended practices regarding the deployment of public safety systems, and
should instead leave such recommendation to other bodies such as the frequency
coordinators, and the Telecommunication Industry Association (TIA). In no case
should the Commission consider codifying requirements for such system deployment
parameters.” (At pp. 5-6) (Emphasis supplied.)

Missouri State Highway Patrol (May 27, 2005): “As discussed during and since the
NCC's conclusion, the lack of the user communities exposure to channel bandwidths of
50 KHz or greater (or the applications offered by such bandwidths), indicates caution
should be exercised before adopting a physical standard that is required to carry al
wideband data channels in the 700 MHz public safety band. The Commission’s
designation of eighteen (18) 50 KHz wideband data channels, as Interoperability
Channels required to be able to operate and carry a defined standard, we believe, is
sufficient to provide a developmental proving ground for the beginnings of wideband
public safety subscriber oriented and physical layer based data interoperability
development. The Commission should remain cognizant that when attempting to
establish a paralel between the requirements associated with public safety voice
interoperability and data interoperability in an environment absent network connectivity
(unit to unit), the user community has not had an opportunity to validate the benefits
derived from applications developed from any suggested data interoperability
standardization, through practice.
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“The Commission's statement that rules governing interoperability channels
should be similar for wideband and narrowband mobile and portable radios indicates the
Commission is unfamiliar with the completely different expectations of the public safety
community regarding their voice and data applications. Voice applications, currently
defined as mission critical applications, need to offer the capability of quickly managing
its conventional resources with other subscribers and dispatch centers, while providing
robust operational on-scene capabilities. Conversely public safety's expectations for their
data applications, many being utilized and offered by commercialy developed data
backbones/networks utilizing such technologies as CDPD (Cellular Digital Packet Data),
accompanied by a higher degree of latency than their parallel voice expectations, are
acceptable based on the necessary application, as defined by the end user. The end users
truly have a differing expectation of their voice and data needs and have not, through
practice, been able to solidify their data expectations and subsequent interoperability
needs in the same manner as they have with voice.

“While national associations and their members can represent the public safety
community at a higher administrative level, often intimate technical details of the public
safety communities needs are overlooked in such forums due to the high level nature of
the forum and the issues it addresses. In addition national public safety forums
representing the public safety user community can, at times, include a larger number of
participants from outside the public safety user community, and the conclusions of those
bodies can include input from non-public safety users. As a participant in such forums,
often currently employed public safety personnel attending meetings representing end
users are not sufficiently represented and their voices can be outnumbered by other
interests. There is no substitute for what the end user, over time and practice, identifies as
valid and beneficial to accomplishing their mission..

“While the Commission's recommendation to require all public safety 700 MHz
narrowband voice devices a standardized interface in the 700 MHz band is valid, thisis
due to applications associated with the standard having been proven beneficia and
effective by the user community. No such user confirmation of interoperability derived
from applications has been associated with regard to wideband data in the 700 MHz
public safety band. Simply put, public safety wideband data interoperability applications
benefiting the first responder community, that will be enhanced by the Commission’s
requirement of a wideband data standard be carried by all wideband data devices, have
yet to be identified.

“Even in instances when interoperability requirements are identified by the user
community, time must be afforded for first responders to provide feedback on which
interoperability characteristics are lacking and required in current applications, and,
absent a standard, how the community experiences a reduction in interoperability. Once
those conclusions have been reached a standard can be implemented to meet those
identified needs. Regarding wideband data standardization, the nation’s first responders
have had no opportunity to provide comments and feedback on wideband data
interoperability after practice in the field. The benefits that can be realized by the
requirement of a physical standard in each wideband data device should be clearly
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defined by the users, and the requirement for all devices to carry a interoperability
standard before the benefits of such a standard are defined will cause the user community
to suffer increased costs for little return. The Commission requiring the standard to be
carried in all wideband data devices is, at this time, premature.” (At pp. 6-8) (Emphasis
supplied.)

National Public Safety Telecommunications Council (June 5, 2005):

“The Role of the Regional Planning Committees s Vital

“The 700 MHz public safety band supports local and state public safety agency
operations. Each agency faces unique demands and operates in varying environments.
The varied circumstances of these agencies cannot be reduced to a standardized format;
to do so undermines effective emergency response. The Commission's decision to create
the Regional Planning Committees (RPCs) recognizes that public safety services are
largely committed to local authorities and that these officials need a flexibility that allow
wireless communications networks to be responsive to local and state demands. The
RPCs provide for the participation of local agencies within the parameters of the
Commission's rules and policies to determine _how best to deliver wireless
communications.

“There are varying demands across agencies and regions for broadband/wideband
applications. The Commission correctly notes that wideband provides greater geographic
coverage, while broadband provides higher data rates. NPSTC believes it important to
recognize varying requirements and capabilities, and that local and state public safety
officials, working through the RPCs, are in the best position to establish how the
available radio spectrum can best support local needs.

“The 700 MHz RPCs comprehend and accommodate the varying environments.
The objective to shape wireless resources responsive to local demands requires technical
expertise, knowledge of the needs and users, and the ability to balance how a limited
resource is employed. Possessing the necessary skill, the RPCs, with the involvement of
local and state agencies, are dedicated to examining the range of requirements and
agencies that overwhelm the amount of spectrum available and to do so in afair and open
process. The RPCs are in a position to prepare and implement a plan and coordinate
operations, which we believe underlies the most effective means to provide wideband and
broadband applications in the 700 MHz band. Significantly, the RPCs seek resolution
through building a consensus among users. NPSTC believes that it would be an error to
pursue the contrary, to dictate through a universal rule the precise parameters of
applications and technologies, broadband or wideband. It will undermine local
participation and accountability in a critical resource of public safety.

“NPSTC understands there are circumstances where RPCs are constrained by lack
of membership and other factors that present administrative and substantive challenges to
effective use of this spectrum. These circumstances present challenges not only to
agencies within a region, but to those in adjacent areas where coordination must take



place. Moreover, as our Comments recognize, the coordination of narrowband voice,
wideband, and broadband operations impose a level of complexity.

“To dleviate these challenges and to promote all the opportunities this band
segment presents, NPSTC commits to seeking resources to formalize its National Plan
Oversight Committee (NPOC). NPOC wasiinitially established during the Commission's
Advisory Committee, the Public Safety National Coordination Committee (NCC), to
provide dispute resolution and expertise to RPCs and participating agencies. To further
700 MHz broadband and wideband, as well as for effective 700 MHz administration,
NPOC will provide guidance through resource materials and technical expertise to assist
RPCs and participating agencies in preparing regiona plans, coordinating with other
regions, examining technology alternatives, and analyzing how the various applications
can coexist within the band. NPOC will promote effective wideband and/or broadband
use within a region that will coexist with narrowband voice operations and protect
operations in adjacent regions. NPSTC commits, in cooperation with the Commission
and interested parties, to pursue resources for NPOC to carry out these efforts.” (At pp. 4-
6) (Emphasis supplied.)

Police Department, City of Baton Rouge, LA (June 14, 2005): “While we as an agency
support interoperability, particularly for voice systems, we believe that it is not the only
issue that isimportant to public safety users. The FCC is on the right track by requiring
interoperability where it makes sense and creating opportunities for it when possible ....
The 700 MHz wideband general use channels were allocated for a different purpose that
isalso important.” (At pp. 1-2)

Missouri Sate Highway Patrol (June 13, 2005): “7. In addition, the eighteen
Commission designated wideband data channels should not be reserved solely to meet
public safety physical layer standardization and subscriber based interoperability
requirements alone. These designated interoperable channels, based on regional planning,
State Interoperability Executive Committee (SIEC) input and in support of local and
regional wideband data needs, should be permitted to operate in conjunction with
wideband General Use channels to add capacity to the development of regionally defined
wide area interoperable wideband data networks to meet multi-agency, regiona
community data needs. In other words, when agencies within a community are working
together on a regional data network, they should not have to exclude the designated
interoperable channels from those channels available to be used in such a network.
Interoperability has always been defined at the local level and public safety's resources
should be flexible enough to allow that definition enough flexibility to encompass al of
the opportunities defined as necessary within a community.” (Emphasis supplied.)

National Association of Regional Planning Committees (October 13, 2005): “Meeting
future spectrum needs of the First Responder Community might be better
addressed while considering new paradigms of use for existing public safety
resources. Commercial wireless technologies today offer users tremendous throughput
and file sharing capabilities. Commercia wireless providers have devel oped technologies
that use wider channel bandwidths than traditionally used for voice service to meet new
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data needs by continually addressing their spectrum resources, aggregating channels and
seeking methods of increasing spectrum efficiency while concurrently offering new
products to their customers in a competitive marketplace. Their abilities to proactively
address both their needs and their available resources are required in today's growing
wireless communications market. Multiple voice and data technologies and schemes
available in the commercial wireless market require channel bandwidths of varying size
to be effective and all indications are that these new channels, wider than traditional
narrowband voice/low speed data channels, and the technologies and functionality they
bring will continue to offer solutions and options to commercial wireless providers in
meeting the needs of their customers. Public safety should also be permitted to
periodically review its spectrum needs and to evaluate whether or not their existing
spectrum resources can be better utilized in a more flexible, dynamic environment.

“...Physical layer standardization as a means of achieving data interoperability is
a less appropriate and less effective method than approaching data interoperability at the
network and applications layers of the Open System Interface (OSl) Networking Model.
We urge the Commission to acknowledge that public safety data interoperability, both
narrowband and wideband, will be identified by the user community over time and after
field experience allows the users to identify the applications and methodologies that best
suits their needs. Many users will join regiona data networks, which can provide users
network level data interoperability, which they identified as an operating environment
that best suits their needs and desired applications. Many data applications have yet to be
defined and proven beneficial to usersin the field. The NARPC feels that end usersin the
public safety community should have the opportunity to identify and define their data
interoperability before mandatory standards for devices used in the band are met. (At
p.2) (Emphasis supplied.)

“Public safety 700 MHz channel aggregation above 150 KHz to bandwidths
utilized by commercial providersin their broadband offerings and in recent public
safety trials might offer cost effective alternatives in addressing public safety's
emer ging broadband data requirements.

“Public safety should be permitted, when identified as necessary at the regional
level and when information has been provided to the Commission that the user
community affected by such aggregation has identified greater bandwidth as a
mechanism to be used to meet their unique interoperability and performance criteria, to
aggregate 700 MHz 50 KHz channels above 150 KHz. This aggregation can alow for
new opportunities for users to identify regional needs and achieve their regions
interoperability goals. Combined with the advancement of commercial broadband
technologies, also utilizing channel bandwidths greater than 150 KHz, this flexibility can
reap great rewards and promote the public safety spectrum as a flexible resource that they
can utilize as they best determine their needs, not a resource reduced in effectiveness by
regulatory constraints. Currently, the bandwidth limits on public safety's use of 700 MHz
wideband channels can, to some degree, inhibit the development of data interoperability
within a community as the desire to achieve greater throughput to facilitate applications
will require a lesser number of users per channel to meet throughput requirements.
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Simply put, a greater channel bandwidth can consistently meet the needs of a greater
number of users on the same channel than lesser channel bandwidths. Both the inter-
operable and intra-operable data needs of end users, while differing in nature and usage
from their voice needs, can perhaps be better met by implementing a land mobile
environment where regional planning bodies can provide a lesser number of channels
with more users accommodated per channel with greater bandwidth available per user
per channel, which will provide a greater degree of "network based" interoperable
potential with more broadband data opportunities. This is in contrast to an environment
where a greater number of channels with less users accommodated per channel exists,
requiring a greater degree of physical layer commonality to achieve interoperability at
potentially greater costs to public safety agencies as the equipment utilized in more
narrow systems will not parallel market based, wider bandwidth cost efficient
commercia equipment and interoperability hurdles between disparate systems will have
to be met to achieve the same interoperable quotient as a system utilizing wider
bandwidth technologies.

“The NARPC envisions that 700 MHz r